
""'°''""" fle No: V2/03/GNR/2019-20 & V2/02/GNR/2019-20 / for/(i.5 fo lo ~.6/
aTtfrc;r~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-11 to 12-19-20

fi Date :5/28/2019 "GIRT ffl ctr ~ Date of Issue:

c.
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad ;.::---

3TT 3nrga, sr snr« zre, rsnear-Ill i rgmraa arr urt pa arr#r :09/ACIHIMTINRI/2018
19 fit : 1/24/2019 gf

Arising out of Order-in-Original: 09/AC/HMT/NRM/2018-19, Date: 1/24/2019 Issued by:
Assistant Commissioner,CGST, Div:Himmatnagar, Gandhinagar Commissionerate,
Ahmedabad.

'1l ifl claaf vi ,Rat rr vi uT
Name & Address of the Appellant & Respondent

M/s. Airolam Ltd.

cp

7f

0

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'llmr "fficl>R "i:fiT ~&TUT ~
Revision application to Government of India :

(1) 3st surer zre srf@fr, 1994 ctr mxr 3@<@~ ,mw ~ lTTlw!T m- <ITT g@ta err "i:fi1" B"CT-mxr ,t
>12:fl=f ~ m- 3@<@~&TUT ~ ·3lcR~. 'llffif "fficl>R, fclm ~. ~ fcrwr, 'cfM'r -i:ifGrc;r , mltA cflcr
'l'lo/f, "ffi'IG mrf, { fcR : 110001 "i:fi1" ctr~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) af ma ctr mma ia ft gr~ala ft qusr a 3rr armr a m fcl;-m ~~
gwen im ua g; if B, m fcnm~m~ if "'c!IB <IB fa4t asra m fcnm~ ii m
lffiif ctr >lfcnm <B" ~~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course ·oL',.
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(m) 'llffif # are f9val lg ar gar ii fuffa m 1R m lffiif # faffu ii qzr rca a ma u5:...'
~<B" ~ <B" +W@ if 'GI)- 'llffif are fat8lz zr rearfaff & I ;_·_> .

(b) In case _of rebate of _duty of ~xcise on goods exported to any co~nt~r---~rm_o.ct Ol,ltside
India of on ex_c,sable n:iatenal_ used m the manufacture of the goods wh~1cl;.,,.'"". r,'•.ffe~1~~ to :-:iny
country or territory outside Inda. '$$j 4es @
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(1f) "lift ~ cpl 'TJcfR ~ f.Ar 'l'!mf * ofTiR (~ m~ cm) mm fclTTlT 1f<TT "l'[@" m, •
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

~ 3#wr~ c!ft~~ * 'TJcfR * IB(! \iTI" ~~ l=ff'lr c!ft ~tam~ oor \iTI" ~ tTm -qct~ *~ 311WRf, 3Nl"R *am~ m~ 1:Jx m <l"["q' -rt f<tm~ (.:t.2) 1998 tTm 109 am~~ ,rq
"ITTI

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~~ (3Nl"R) Pl<Pllcl~I, 2001 *~ 9 * 3Wfi FclPIFcfcc ~~ ~-8 "r/ err >lfttm #, ~
00T a 4R mar hfff Rt "BIB * 'lflm ~-00]" -qct 3NfR 00]" qft at-at ufai er fr 3mar fqu
utar aiRegI Urrr arr <. ml yIfhf3Wfi tTm 35-~ #~ "CJ51" * 'T]cfRrqdrr t-6 r6a
st uf Rt it af8EI

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ff@aura am4aa # rr ui vivaa va arr mq?) znr Ga a zt at qt 20o/-m 'TJcfR cffl" ~ 3iR
uri iaavyaarr unar st ID 1000/- c!ft ffi 'T]cfR c!ft ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. ~-

ft zyca , a4tasud zyca gi hara ar#ttn nznf@raw ,R 3r9a--
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) braarr zyca srf@fr, 1944 c!ft tTm 35- uo~/35-~ * 3Wfcr:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

BcrnRl~a~ 2 (1) cff # ~~ * 3IBJclT c!ft 3"fll'rc;r , 311-TffiT * +!flfR i v#ta yea, #artUna
zgcan vi @has ar4#tr +nznferw (fez) 6l ufea &fr ff6a, snare arr rife, air
rn, 3R!RclT, 31(\CH&IG!l&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

2) b4 snra uc (srda) Rma#, zoo1 cl ear s siafa ma sy-3 # RuffRa ft srgur srf#ta ()
mrnf@eraoi 6t nu{ sr4t fas srft f¢ +T oor c!ft ar ufzi Rea wzi sna zgycen #t +frT, 6![Tuf c!ft +frT am . .
WTT<IT ·Tznr u4ft ; s Gr at 5ERa % cfITT ~ 1000/- #fr4hi srsi sar zyc #t +rrT, 6![Tuf c!ft +rrTam WTT<IT 1f<TT ~ ~ 5 "Rror m 50 ~ "ffcp m al #; 50oo/- #) cf ft wesrrc #t +frT, 6![Tuf
qft +rrT am WTT<IT raT ufT T; 50 Gala zn5 snr & asi nu; 1000o/- ffi ~ ~ I c!ft ffi~
fGrer ra aha a zrve #a ffl cffl" vrm1 I re U en # fa#t Ra +11cfo:1Plcfi al?f * ~ c!ft
mw cplm

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zfk gr smkr i a{ z smsii an mrr star i t r@rs pa sit a fg #) cpl 'TJcfR ~ ctir ~
fcplir ur Reg z ta k et gg aft fcl, imNr "CfCJlT cpf<T "'B ffl fry zqemRe;fa srf1tr nnf@raw at vs srft
qr #trwar at ya sm4a fhar uTim t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one app~~l....~~~e;eypella~t
Tribunal or the one application to the Central Govt. As the case may1-'.~&,~'/:i.cfillW{~)? avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ,, 7,?· :/' _,.,..•:•'\ , •%,'as j1sees %al
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(4) rlll"-ll<'l"-l ~~1970 <IQ.IT~ cff1"~-1 '<B" smrfu~ ~~ 'Bern ~ "'-lT ~
~zqenfe,Re fufu If@ant a arr vat al v IR R .6.so ha at z1rural ya Rea Tr 6T"IT
afeg 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) a sit vii@ mi at fzirra q@" f.iwrr <ff1" am -.fr ~ ~ fcom "G!Tffi i \J[]" fl~.~
nrar zyea vi arn or4t#tr nrznferawr (arz4ff@f@) fr, 1982 li f.1fITTi % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «fir erca, ts.-ahsr yea mf .Salcfi{ 3r4l#7 7flawr (@ta) asf 34hi a7mi
h.tz sen erca 3@zr gg Rt arr 3s a 3iaafa@#hz(in-2) 3@fr er(erg #t

.:, '
i€arr 2s) f@aria: e.¢.2°g 5t#f@#la 3f@@1, &&&g Rt err3 a 3iraiaara cITT 3ft c>rra!.cl?i"
ark, aarr ff@aa #r are qa-frsr scar 3farf , aer#faz erra sirifa sar#t sata
3rd@laazrfrar#ts wrza 3ff@rarat
a.tz seagrcaviaraa3iifrafara graif snf?.:, .:,

(i) err 11 t a 3iaafa fRefiR am
(ii) ~ .;rm cl?!" cift" -a-rf ~ ~
(iii) amlz smr fG4ma?l # fr 6 # 3iail 2r za#

- 3rat asrfzrzserrhnancR@ah (i. 2) 3f@Gr, 2014 h 3rwar? qaf@ft 3 cf)Jl;q

qi@eart#grf@arrftceras 3rsfivi 3rflat rarmagi zttt
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0

,Q (i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s 3mr?grasf 3flulawr a amar szi eras 3rzrar ramq0sfcla1Rc1 ~ or .iim~.:, .:, l;>I

"a'J"Q"~n;;q; ~ 10%~ "CR" 3tR"~~a-cs Ria, R@a glazvs# 10% 0zrar=q cl?!"~~~ I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty where
penalty alone is in dispute." '

11. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

Following two appeals have been filed against Order-in-Original

No.09/AC/HMT/NRM/2018-19 dated 24.01.2019 [hereinafter referred to as "the

impugned order" passed by the Assistant Commissioner of CGST, Division

Himatnagar, Gandhinagar Commisssionerate [hereinafter referred to as "the

adjudicating uthority"]

S No. Appeal No. Appal filed by Amount involved

1 03/GNR/19- M/s Airlom Ltd, Dalpur Village, Dist. Rs.29,38,280/
20 Sabarkanta [hereinafter referred to as Demand

"the appellant-1" Rs.29,38,280/- Penaltv

2 02/GNR/18 Shri Pravinbhai N Patel, Managing Rs.29,38,280/- Penalty
19 Director of M/s Airlom Ltd [hereinafter

referred to as "the appellant-2"

2. On the basis of specific information that the appellant-1 was evading Central

Excise duty by suppressing the production and clandestine clearance by resorting to

issuing parallel invoices, searches were carried out at the premises of the appellant-

1 and their various dealers by the Central Excise Preventive Officers. During

searches and further investigation of the case, it was noticed that the appellant had

cleared finished goods viz Decorative Laminated sheets illicitly without payment of

duty during 2013-14 to 2014-15 as per following details.

S No Manner of illicit clearance Value of aoods Dutv involved

1 Shortage finished goods by illicit Rs.94,86200/ Rs.11,72,494/

removal
2 Goods cleared illicitly on 25 Rs.98,96,980/ Rs.12,23,267/

parallel invoices
Rs.3,03 124/

3 Illicit clearance without invoices Rs.19,36 855/ Rs.2,39,395/

Total Rs.2,37,72,492/ Rs.29,38 290/

Accordingly, a show cause notice dated 03.05.2017 was issued to the appellant -1,

demanding Central Excise duty amounting to Rs.29,38,290/- with interest and

imposition penalty under Section 11AC of Central Excise Act, 1944 (CEA). The said

show cause notice also proposes for imposition of penalty on appellant-2 and

dealers who involved in the duty evasion under Rule 26(1) of Central Excise Rules,

2002 (CER). The adjudicating authority has confirmed the demand with interest and

imposed penalty equal to the duty amount on appellant-1. He also imposed penalty

equal to the duty on appellant-2 and other dealers equal to the duty not paid by

them. Being aggrieved, the appellant-1 and appellant-2 has filed the instant

appeals.

3
grounds:

The adjudicating authority has confirmed the duty without analyzed the
'·4 1able with him to prove the allegations levelled in the show

evt ences avat . db
t
. . that there was not even a single piece of evidence adduce Y

cause no Ice, -..-eevests-sos author o %/el%8gye removal
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Being aggrieved, the appellant-1 has filed the appeal on the following



' .
• It is settled law that any clandestine removal is to be corroborated with

concrete and tangible evidence; that demand has been confirmed only on the
basis of the retracted statement of the Director.

• The adjudicating authority has failed to appreciate that the goods found in
short is inclusive in the goods held to be clandestinely removed. But the
adjudicating authority has confirmed both the demands which are perverse in
the eyes of law.

• They relied on various case laws in favour of their arguments.

i
I

''

4.

5.

The appellant-2 has filed the appeal on the following grounds:

• The penalty under Rule 26(1) is imposable only when the person is involved
in physical manner such as transporting, removing, depositing etc. That in
the show cause notice there was no allegation.

• In any view of the matter, no penalty under the provisions of Rule 26 of CER
could be imposed upon the MD of the company when penalty is imposed on
the company itself.

• The submitted various case law in their favour.

Personal hearings in both the appeals were held on 21.05.2O19. Shrt

M.H.Ravel, Consultant appeared for the same and reiterated the grounds of appeal.

He further submitted a written submission.

6. I have carefully gone through the facts of the case and submissions made by

the appellant-1 and appellant-2 in the appeal memorandum as well as at the time

of personal hearings by the Ld. Consultant.

7. First, I take the appeal filed by the appellant-1.

7.1 At the outset, I observe that the case of the department is that appellant-1

Q had illicitly cleared their finished goods, valued to Rs.2,37,72,492/- and thereby

evaded central excise duty of Rs.29,38,280/- and appellant-2 has actively involved

in the said illicit clearance. On other hand, the appellant-1 has stated that no

corroborative evidence to sustain their allegations and such allegations were merely

on assumption, hence no duty can be recovered.

7.2 I find that as per allegation of the department, the appellant-1 has cleared

finished goods illicitly as mentioned at para 2 above. I further find that the

adjudicating authority has vehemently and categorically described the illicit

clearance made by the appellant in the impugned at para 28 to 31. The entire

central excise duty evaded in the manner of illicit clearance as mentioned above

was admitted by the Managing Director (appellant-2) of the appellant-1. I find that

the department had recovered corroborative evidence by recovering duplicate

invoices issued for illicit clearance; recovered incriminating documents, evidencing

illicit clearance made by them to~dealers/buyers. Statements of authorized
/,2cs«., G\

persons or dealers who recelf$,sf@@sjoggye appellant-1 were also recorded by

the department so so#jf#sf$ )p"ts cleared goods illicitly. I find

·$,? s3, .s:<' s •



that the appellant-1 had paid an amount of Rs.26,50,000/- against the total central

excise duty of Rs.29,38,280/- evaded. This clearly shows that they admitted all

allegations regarding illicit clearance of finished goods. I find that the case laws

relied on by the appellant-1 plead the importance of corroborative evidences to

establish illicit removal. In the instant case, since the department has brought out

corroborative evidences by recovering incriminating documents from the appellant-

1 as well as from their buyers and retracted statements of authorized persons of

appellant-1 and buyers end, I do not find any merit in applying the ratio of the said

judgment to the instant appeals.

7.3 The appellant-1 has further contended that shortage of goods valued at

Rs.94,86,200/- determined by the department has already been covered under

parallel invoices recovered by the department. The said contention does not have

any merit and parallel invoices for clandestine removal were both mutually

exclusive events, as held by the adjudicating authority. Further, this contention

clearly shows that they had made clearance illicitly.

7.4 In view of above discussion, I do not find any merit to interfere the

impugned order and the adjudicating authority has correctly confirmed the

allegations made in the show cause notice and confirmed duty with interest and

imposed penalty thereof. Therefore, I uphold the same.

8. As regards the appeal filed by the appellant-2, I find that the said appeal

has been filed against imposition of penalty of Rs.29,38,280/- i.e equal to the duty

evaded by appellant-1. I find that the involvement of appellant-2, who is the

Managing Director, has been clearly established in view of above discussion. His

statements have been recorded wherein he has admitted that he has been

managing the affairs of the appellant-1 and he was overall person who was

responsible for day to day activities of the appellant-1. His role has been clearly

admitted in the statement recorded under Rule 14 of the Central Excise Rules,

1944. However, I find that the penalty of Rs.29,38,280/- i.e equal to the duty

amount imposed on appellant-1 appears to be much on the higher side under Rule

26 (1) of Central Excise Rules., especially on the grounds that penalty equal to the

duty was imposed on the appellant-1 under Section 11 AC of CEA. Accordingly, I

reduce the penalty imposed on appellant-2 from Rs.29,38,280/- to Rs. 2 lakhs.

0

9. In view of above discussion, I partially allow the appeal filed by the

appellant-2. • )_,es1=
(Grzia)

Tur alga (er#lean
Date : .05.2019

Attested

2,1ht
(Mohanan V.V) /
Superintendent (Appeal),
Central Tax,Ahmedabad.



BY R.P.A.D

To,

M/s Airlom Ltd,
Dalpur Village, Nannapur Apparooach Road,
Prantij, Sabarkantha. Sabarkanta

Shri Pravinbhai N Patel,
Managing Director of M/s Airlom Ltd
Dalpur Village, Nannapur Apparooach Road,
Prantij, Sabarkantha. Sabarkanta
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The Principal Commissioner, Central Tax, Gandhinagar.
The Additional Commissioner, CGST, Gandhinagar
The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
The Assistant Commissioner, Himatnagar Division.
Guard file.
P.A file.

Copy to:
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2.
3.
4.
5.

\6.
7.
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